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Arising out of Order-In-Original No. PLN-AC-STX-20/2022-23 dated 26.04.2022 passed by

the Assistant Commissioner,'CGST, Division-Palanpur, Gandhinagar Commissionerate

ST eTRaT & AT & TaT/ M/s Bhavesh Jaswantlal Thakkar, Sarbhara, 62, Ambica
(®) | Name and Address of the Sak Market, Near Jalaram Mandir, Gungadi Road, Patan |-
Appellant — 384265
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Any person aggrieved: by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way. '

AT TLHIR AT TALEIT A

Revision application to Government of India:

(1) i Seured g[een A=, 1994 6T T orad A= JaTg T /AT & a1 | TaIm g 0
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A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Dethi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(@) afe wrer 1 g™ & amer § w7 U grive @ & e 9ue T 7 =g FeETT o 41 fERr
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In case of any loss of goods where the loss occur in transit from a factory to‘a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a factory or in a

archouse. ’
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In case of rebate of duty of excise on goods exported to any country or territory

outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.
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In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.
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~ Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998. '

(2) ¥ serre go (ardven) Frawmeed, 2001 % e 9 % swita RAfafde wo=r dear 53-8 Tar
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In- Appeal It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) S seared o aferfam, 1944 6 oy 35-41/35-5 & fawi:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
panied against (one which at least should be accompanied by a fee of
-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
pto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of

k draft in favour of Asstt. Registar of a branch of any nominate public
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated. ‘
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) TR e ATEREE 1970 FAT HAE f oy -1 F st Raifa e sgar sw
AT T YA or gATRATY Frota ST & swaer # F wyclw ) T TR § 6.50 4 F e
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) T e, FeRIA IUTSA Lo UA HATHR AUTel 1y =qrariaeneor (Reee) us sia et & wrae
¥ Fder®iT (Demand) TF €€ (Penalty) T 10% & STHT HEAT AW gl geliieh, ATHIH T SHT
10 I ¥U 21 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994) '
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(2) forar T Sade shide 6t i,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,
(iiii amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) T A F T erier TTFAITOT 3 THE STEt QFF rUET G AT g faeied g1 1 A Y Y
9 3 10% AT TR 4 wrgt Ferer 7ve RaTRa 21 a9 208 % 10% G 9F HY A7 qhdl

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,

or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Bhavesh Jaswantlal Thakkar, Sarbhara, 62,
Ambika Sak Market, Near Jalaram Mandir, Gungadi Road, Patan — 384265 (hereinafter
referred to as “the appellant”) against Order-in-Original No.PLN-AC-STX-20/2022-23 dated
26.04.2022 (hereinafter referred to as “the impugned order”) passed by the Deputy
Commissioner, Central GST, Division: Palanpur, Commissionerate: Gandhinagar (hereinafter

referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant were holding Service Tax
Registration No. ADVPT7829CSDO001. On scrutiny of the data received from the Central
Board of Direct Taxes (CBDT) for the FY 2016-17, it was noticed that there is difference of
value of service amounting to Rs. 21,68,511/- during the FY 2016-17, between the gross
value of service provided in the said data and the gross value of service shown in Service Tax
Returns filed by the appellant for the FY 2016-17. The appellant were called upon to submit
clarification for difference along with supporting doéuments, for the said period. However,

‘ the appellant had not responded to the letters issued by the department,

2.1 Subsequently, the appellant were issued Show Cause Notice No, AR-V/BHAVESH J.
THAKKAR/ST-3-SCN/2020-21 dated 17.06.2020 demanding Service Tax amounting to Rs,
3,25,276/- for fhe period FY 2016-17, under proviso to Sub-Section (1) of Section 73 of the
Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the
Finance Act, 1994; and imposition of penalties under Section 76, Section 77(2), Section

77(3)(c) and Section 78 of the Finance Act, 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 3,25,276/- Was.conﬁrmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of
" Rs. 3,25,276/- was imposed on the appellant under Section 78 of the Finance Act, 1994, (ii)
Penalty of Rs. 10,000/- was impdsed on the appellant under Section 77(2) of the Finance Act,
1994; and (iii) Penalty of Rs. 10,000/- was imposéd on the appellant under Section 77(1)(c) of
the Finance Act, 1994, |

3. Being aggrieved with the impugned order passed by the adjudicating authority, the

appellant have preferred the present appeal on the following grounds:
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The appellant were giving goods on hire during FY 2016-17 that amounted to transfer
of right to use goods, which is deemed sale. The appellant were of the bonafide belief
that such transfer of right to use goods is considered as deemed sale and it attracts levy

of VAT and not service tax. Accordingly, the appellant have paid due VAT thereon.

The appellant submitted that entire catering income of Rs. 21,68,510/- for the year
2016-17 is in respect of charges received for transfer of right to use goods and none of

this amount is received for any service in terms of provisions of the Finance Act,
1994.

The appellant were engaged in transferring right to use any goods by transfer of
possession and control of its property when it. was giving goods for use. Under the
terms with their customers, they were giving variou.s goods viz. tables, chairs, fans,
etc. for their use at the location of the customers and against such transfer of right to
use, the appellant was charging them on the basis of quantity of goods provided to the
customer. They have submitted three sample bills issued by them and a CA certificate
dated 29.06.2022 confirming the above facts.

When the appellant have paid applicable VAT on the transaction of allowing Tight to
use any goods that is considered as deéemed sale, the value of said transaction cannot
be subjected to levy of service tax. In support of their stand the appellant have relied

upon the judgment in the case of Imagic Creative P. Ltd. Vs. CCT — 2008 (9) STR 337

(SQ).

The show cause notice presumes that the entire incorpe received by them as reflected
in their Income Tax Return was for consideration of providing services. Such show
cause notice in itself is infructuous and therefore the impugned order arising out of
such infructuous notice not tenable. In support of their stand the appellant have relied
upon the judgment in the case of Kush Constructions Vs. CGST, NACIN - 2009 (24)
GSTL 606 (Tri.-AlL). |

As they havé not charged or recovered any service tax, hence, even where the service
tax is payable, the value should be treated as inclusive of service tax as per Section
67(2) of the Finance Act, 1994.

As service tax itself is not payable on transfer of right to use any goods which is

deemed to be sale of goods, the question of ordering recovery of interest under Section
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75 of the Finance Act, 1994 and penalties under Section 77 of the Finance Act, 1994

cannot be imposed.

o There was no fraud of collusion or willful misstatement or suppression of facts or
contravention of any of the provisions of the Finance Act, 1994 or the rules made
thereunder with intent to evade payment of service tax, therefore, the penalties cannot

be imposed and extended period of limitation cannot be invoked in the case.

4, Personal hearing in the case was held on 13.03.2023. Shri Nandesh Barai, Chartered
Accountant, and Shri Nilesh V. Suchak, Chartered Accountant, appeared on behalf of the
appellant for personal hearing. They submitted a written submission during hearing. They

reiterated submissions made in appeal memorandum.

4.1  The appellant in their additional submission dated 23.02.2023, produced during the

course of personal hearing, inter alia reiterated submissions made in appeal memorandum.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be decided
in the present appeal is whether the impugned order passed by the adjudicating authority,
confirming the demand of service tax against the appellant along with interest and penalty, in
the facts and circumstance of the case, is legal and proper or otherwise. The demand pertains

to the period FY 2016-17.

6. It is observed that the adjudicating authority had confirmed the demand of service tax
observing that a single copy of invoice, submitted by the appellant, alone can not represent
‘whole invoices and the appellant failed to submit the further proper and adequate documents.

The relevant Para of the impugned order are as under:

“16. In z‘hé name of sample copies of invoices askedfor, the said assessee skeletal
one invoice copy submitted thus a single copy alone can not represent whole invoices
of the said unit. Moreover, even after repeated requests to produce the support to their
claim providing outdoor catering service i.e. more samples of invoices, bank
statements, income ledger, etc. but they failed to produce the same till date thus I am
not in a position fo conclude that the subject service classification i.e. outdoor
catering service. Therefore any benefit, exemption or abatement, etc. available, cannot

be extended to them in the absence of proper and adequate supporﬁng documents.

~
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7. Regarding claim for deduction of tax i.e. VAT paid by them in the taxable
value but till date they have not produced payment of VAT any challan or VAT returns

at the material time thus the said assessee not be deserved Jor such deduction too.

18.  Moreover, they also claimed benefit of Service Tax notification 01/2006-ST
dated 01.03.2006 but when they ab initio Jail to adduce supporting documents to prove
"outdoor catering service" rendering by them in the barticular period thus the
question of granting exemption does not arise. However, the said Noticee soughing for
benefit of notification 1/2006-ST dated 01.03.2006 is rescinded vide Notification No.
34/2012-ST dated 20/06/2012. Since, the subject benefit of notification claimed by the
Noticee is stood rescinded, the effect thereof was that the means ceased to exist, and

theredfier, further period benefit not be extended.

19. The show cause notice has been issued on the basis of the details received from
Income Tax Department. The said Noticee is registered with department having
Service Tax Registration No. ADVPT7829CSD00] and engaged in the business

“activity of other service. As per Section 65B(44) of the Finance Act, 1994 service

"means any activity carried out by a person for another Jor consideration, and
includes a declared services. The nature of activities carried out by the Noticee as
Service Provider appears to be covered under the definition of service and appears to
be not covered under the Negative List of services specified under Section 66D of the
Finance Act, 1994. This service is also not covered under the exempted services as
provided in the Notfn. No.25/2012-S.T.

20. The said Noticee has not submitted the required detaiés, hence there was no
other alternative left, but to arrive at the service value on the basis of the details
received from the Income Tax department. The total income works out to Rs.
21,68,511/- and service tax works out to Rs. 3,25,276/-.”

It is also observed that the appellant have in the appeal memorandum, contended that

they were engaged in giving goods on hire during FY 2016-17 that amounted to transfer of

right to use goods, which is deemed sale and it attracts levy of VAT and not service tax.

However, it is noticed that during the reply to the show cause notice dated 17.06.2020, the

appellant had, inter alia, stated that they have engaged in providing catering services and also
claim abatement benefit under Notification No. 01/2006-ST dated 01.03.2006. It is also
observed that the appellant have shown the income in the head Catering Income in their Profit
& Loss Account for the FY 2016-17.
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72 On verification of the Invoice No. 120 dated 02.02.2016 submitted by the appellant
along with reply to the show cause notice dated 17.06.2020 before the adjudicating authority
and Invoices No. 5 dated 21.04.2016, No. 9 dated 03.08.2016 and No. 12 dated 05.01.2017
submitted by them along with appeal fnemorandum, it is observed that the appellant are
engaged in providing Mandap Keeper Service and Outdoor Ca’tering7 Services in the name of
“Sarbhara”, It is also observed that all the invoices as discussed above were issued for

providing M'andap Keeper Service.

7.3 However, I find that without submitting all the invoices issued by them along with the
supporting documents, the contention of the appellant that they have engaged in giving
various goods viz. tables, chairs, fans, etc. on hire basis for their use at the location of the

customers, cannot be accepted.

8. I also find that in the SCN in question, the demand has been raised for the period FY
2016-17 based on the Income Tax Returns filed by the appellant. It is also not specified as to
under which category of service, the non-levy of service tax is alleged against the appellant.
The adjudicating authority has confirmed the demand of service tax in the impugned order
without verifying all the records / invoices issued by the appellant. Thus, without any further
inquiry or investigation; without called for further documents from the appellant; and without
even specifying the category of service in respect of which demand of service tax is

confirmed, the impugned order issued by the adjudicating authority is not proper and legal.

9. I also find that the contention of the appellant at the appeal stage, that they were
engaged in giving goods on hire during FY 2016-17 that amounted to transfer of right to use
goods which is deemed sale and it attracts levy of VAT and not service tax, was not put forth
by them during their submission before the adjudicating authority. Therefore, T am of the
considered view that the appellant cannot seek to establish their eligibility for exemption at
the appellate stage without first claiming before the adjudicating authority. They should have
submitted all the relevant records and documents before the adjudicating authority, who is
best placed to verify the authe:nticity of the documents as well as their eligibility for
exemption. Even at the appellate stage, the appellant have not submitted all the invoice for

verification.

10.  Considering the facts of the case as discussed hereinabove and in the interest of
justice, I am of the considered view that the case is required to be remanded back to the
adjudicating authority to consider the claim of the appellant for exemption from service tax
on the basis of all the invoices issued by the appellant and all other supporting documents.

The appellant are also required to submit all the required documents before the adjudicating

v (,\oﬁ

. 79 ¥y
O s R CEN “4"2}?

Y
o

aN

DN

%2;1\136
¢J

1€ {



F.No. GAPPL/COM/STP/2421/2022-Appeal

authority within 15 days of the receipt of this order. The adjudicating authority shall, after
considering the records and documents submitted by the appellant, decide the case afresh by

following the principles of natural justice.

11.  Accordingly, I remand the matter back to the adjudicating authority to reconsider the
issue a fresh in light of the above discussion and pass a speaking order after following the

principles of natural justice.

12, erdfier sl grer ot i T8 enfier a1 Mo 3 7% & R smar 2 |

The appeal filed by the appellant stands disposed of in above terms.
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Commissioner (Appeals)

Attested ‘ : ' ~ Date: 30.05.2023
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By RPAD / SPEED POST
To,

M/s. Bhavesh Jaswantlal Thakkar, Appellant
Sarbhara, 62, Ambika Sak Market,

Near Jalaram Mandir, Gungadi Road,

Patan — 384265

The Assistant Commissioner, Respondent
CGST, Division Palanpur,

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Gandhinagar
3) The Assistant Commissioner, CGST, Division Palanpur.
4) The Assistant Commissioner (HQ System), CGST, Gandhinagar

- (for uploading the OIA)
57 Guard File
6) PA file






